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Contractor may, at its own expense, keep copies of all its writings for its personal files.
Contractor shall not use, willingly allow, or cause to have such materials used for any purpose
other than the performance of Contractor’s obligations under this Contract without the prior
written consent of the Board.

Contractor understands that the Board will comply with the Texas Public Information Act
(Chapter 552 of the Texas Govemment Code) as interpreted by judicial rulngs and opinions of
the Attomey General of the State of Texas. Information, documentation, and other material in
comnection with this Contract may be subject to public disclosure pursuant to the Texas Public
Information Act. In accordance with Section 2252.907 of the Texas Govermment Code,
Contractor is required to make any information created or exchanged with the State pursuant to
the Contract, and not otherwise excepted from disclosure under the Texas Public Information
Act, available in a format that is accessible by the public at no additional charge to the State.

2 Payment Structure and Payment Cap

Payment Structure. The Expert’s payment structure shall be as follows:

1.

For purposes of this Contract, “per case” refers to each disciplinary proceeding or contested
case proceeding brought against an individual for alleged violations of the Nursing Practice Act.
Most cases are distinguished by individual Respondent or State Office of Administrative
Hearings (SOAH) docketing mumber.
Records Review and Expert Report Hourly Rate. The hourly rate for the Expert’s services
shall be three hundred dollars ($300.00) per hour for records review and preparation ofan expert
report per case.
Fixed Fee for Deposition Preparation shall be one thousand dollars ($1,000.00) per case. This
will include review of the file in preparation for the deposition and any conference/s i person
or by phone with Board Staff in preparation of giving deposition testimony. This fee shall also
inchde the Expert’s review of his own deposition transcript following a deposition.
Hourly Rate for Deposition Testimony. The hourly rate for the Expert’s services shall be three
hundred dollars ($300.00) per hour for deposition testimony in Expert’s local area per case.
Fixed Fee for Trial Preparation shall be one thousand dollars ($1,000.00) per case. This will
incnde review of'the file in preparation for testifying and any conference/s in person or by phone
with Board Staff in preparation for trial testimony at the State Office of Administrative Hearings.
Fixed Fee for Review of Depositions and Expert Reports. Expert shall be paid a fixed fee of
five hundred dollars ($500.00) per expert report and/or deposition reviewed (up to 20 pages) and
one thousand dollars ($1,000.00) per expert report and/or deposition reviewed (21 pages or
longer) per case. This excludes the Expert’s review of his own deposition transcript following
a deposition,
Fixed Fee for Trial Testimomy. Expert shall be paid a fixed fee of one thousand dollars
($1,000.00) per day for live hearing trial testimony (either in person or by phone) at the State
Office of Admnistrative Hearings per case. Expert shall be paid a fixed fee of two hundred fifty
dollars ($250.00) per day for any day the Expert is scheduled to be available, either in person or
telephonically, but is not physically present at the hearing/trial, and is not called to provide
hearing/trial testimony.
Fixed Formal Hearing/Trial Cancellation Fee.
i Should a scheduled Formal Hearing/Trial before the State Office of Administrative
Hearings be cancelled or continued, less than seven (7) calendar days prior to the date of
the hearing/trial, Expert shall be paid a fixed fee of seven hundred dollars ($700.00) for
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each scheduled day of in-person testimony and/or in-person availability at the State
Office of Administrative Hearings, not to exceed three (3) days or two thousand one
hundred dollars ($2,100.00).

ii, Should a scheduled Formal Hearing/Trial before the State Office of Administrative

Hearings be cancelled or continued, less than fourteen (14) calendar days prior to the
date of the hearing/trial, Expert shall be paid a fixed fee of four umdred dollars ($400.00)
for each scheduled day of in-person testimony and/or in-person availability at the State
Office of Admmistrative Hearings, not to exceed three (3) days or one thousand two
hundred dollars ($1,200.00). Each day Expert receives the Fixed Formal Hearing/Trial
Cancellation Fee, for cancelled or contimied hearings/trials less than fourteen (14)
calendar days prior to the date of the hearing/trial, Expert will remain available for any
Board of Nursing litigation service, including, but not hmited to: rescheduled formal
hearings/trials, depositions, and hearing/trial preparaton. Any and all substitute
litigation services under this subparagraph must be scheduled no later than fourteen (14)
calendar days prior to the date of the substitute litigation service. Further, Expert will be
paid, per day of service, for any and all substitute litigation services in accordance with
the terms of this expert wimess agreement, only if the amount of payment exceeds the
applicable Fixed Formal Hearing/Trial Cancellation Fee. If the amount of payment for
the substitute legal service, per this expert witness agreement, does not equal or exceed
the Fixed Formal Hearing/Trial Cancellation Fee, Expert will receive the Fixed Formal
Hearing/Trial Cancellation Fee.

ili, Should a scheduled Formal Hearing/Trial before the State Office of Admiistrative

Hearings be cancelled or contimied, less than twenty-one (21) calendar days prior to the
date of the hearing/trial, Expert shall be paid a fixed fee oftwo lundred dollars ($200.00)
for each scheduled day of n-person testimony and/or in-person availability at the State
Office of Administrative Hearings, not to exceed three (3) days or six hundred dollars
(8600.00). Each day Expert receives the Fixed Formal Hearing/Trial Cancellation Fee,
for cancelled or contimied hearings/trials less than twenty-one (21) calendar days prior
to the date of the hearing/trial, Expert will remain available for any Board of Nursing
litigation service, inchuding, but not limited to: rescheduled formal hearings/trials,
depositions, and hearing/trial preparation. Any and all substitute litigation services
under this subparagraph must be scheduled no later than fourteen (14) calendar days
prior to the date of the substitute litigation service. Further, Expert will be paid, per day
of service, for any and all substitute litigation services in accordance with the terms of
this expert witness agreement, only if the amount of payment exceeds the applicable
Fixed Formal Hearing/Trial Cancellation Fee. If the amount of payment for the
substitute legal service, perthis expert witness agreement, does not equal or exceed the
Fixed Formal Hearing/Trial Cancellation Fee, Expert will receive the Fixed Formal
Hearing/Trial Cancellation Fee.

9. Travel Expenses. Travel and per diem expenses, if any, shall be reimbursed according to State
of Texas Comptroller Guidelines. The Board will also reimburse for travel to any Board of
Nursing training workshops according to State of Texas Comptroller Guidelines.
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Contract Amount. The Board agrees to pay the Expert up to fity thousand dollars ($50,000.00) for
the total term of this Contract, unless specifically approved in writing by the Executive Director of
the Board.
Payment for Services. The Contractor agrees to maintain documentation and receipts related to its
performance under this Contract. The Parties stipulate and agree that the total amount due to the
Contractor for all services performed under this Contract, including travel expenses, shall be the
amount set forth in this Contract. Payment will be made within thirty (30) days from receipt of a
correct invoice or billing statement describing the work completed (the “Invoice™).
1. The Invoice must include:
a. The Contractor’s mailing address;
b. The Contractor’s telephone mumber and e-mail address;
c. The name and telephone number of a person designated by the Contractor to answer
questions regarding the Invoice;
d. The Board’s name, agency number, and delivery address;
e. The Board’s purchase order number, if applicable;
f A reference to this Contract;
2 The Contract number or other reference number, if applicable;
h, A valid Texas identification number (“TIN”) issued by the CPA;
i Invoice Date;
j- Date(s) of service(s);
k. A description of the goods or services, in sufficient detail to identify the order which
relates to the Invoice; '
L Unit numbers corresponding to the amount of the Invoice; and
m. Other relevant information supporting and explaining the payment requested.
2. The Invoice must be submitted to:
Texas Board of Nursing
ATTN: Dusty Johnston, General Counsel
333 Guadahipe St., Suite 3-460
Austin, Texas 78701; and
507accting@bon.texas.gov
No Quantity Guarantees. The Board makes no express or implied warranty that anmy mmimum
compensation or minimum quantity will be guaranteed under this Contract.
Non-Appropriation of Funds; Legislative Action. The Contractor acknowledges that the ability ofthe
Board to make payments under this Contract is contingent upon the contimuied availability of finds.
The Contractor firther acknowledges that finds may not be specifically appropriated for the Contract
and the Board’s continual ability to make payments under the Contract is contingent upon the finding
levels appropriated to the Board. The Board will use all reasonable efforts to ensure that such finds
are available. The Contractor agrees that if future levels of finding for the Board are not sufficient to
continie operations without any operational reductions, the Board, in its discretion, may terminate
the Contract or a pending order under the Contract, either m whole or in part. In the event of such
termination, the Board will not be considered to be in default or breach under the Contract, nor shall
it be liable for any further payments ordinarily due under the Contract, nor shall it be liable for any
damages or any other amounts which are caused by or associated with such termination. The Board
shall make best efforts to provide reasonable written advance notice to the Contractor of any such
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Contract or order termination. In the event of such a termination, the Contractor shall, unless
otherwise mutually agreed upon in writing, cease all work immediately upon the effective date of
termination, either on the particular order if an order is being terminated, or the Contract, if the
Contract is being terminated. The Board shall be liable for payments limited only to the portion of
work the Board authorized in writing and which the Contractor has completed, delivered to the Board,
and which has been accepted by the Board. All such work shall have been completed, per the Contract
requirements, prior to the effective date of termination.
2.6 Refind. The Contractor will promptly refind or credit within thirty (30) calendar days any finds

erroncously paid by the Board, which are not expressly authorized under the Contract.

3 Term; Termination
3.1 Term.
This Contract shall be effective upon the signature of the Executive Director of the Board, and will terminate
on August 31, 2020.

3.2 Termination for Cause.

If the Contractor fails to provide the goods or services contracted for according to the provisions of this
Contract, or falls to comply with any terms or conditions of this Contract, the Board may, upon written
notice of default to the Contractor, immediately terminate all or any part of this Contract. Termination is
not an exclusive remedy, but will be in addition to any other rights and remedies as provided in equity, by
law or under this Contract, The Board may exercise any other right, remedy, or privilege which may be
available to it under applicable law of the state and any other applicable law or may proceed by appropriate
court action to enforce the provisions of this Contract. The exercise of any of the foregoing remedies will
not constifute a termination of this Contract unless the Board notifies the Contractor in writing prior to the
exercise of such remedy. The Contractor shall be liable for all costs and expenses, including court costs,
incurred by the Board with respect to the enforcement of any of the remedies listed herein.

3.3 Termmation for Convenience.
The Board reserves the right to terminate the Contract at any time, in whole or in part, without cost or

penalty, by providing thirty (30) calendar days’ advance written notice, if the Board determines that such
termination is in the best interest of the State. In the event of such a termination, the Contractor must, unless
otherwise mmiually agreed upon in writing, cease all work immediately upon the effective date of
termination. The Board shall be liable only to the portion of work the Board authorized in writing and
which Contractor has completed, delivered to the Board, and which has been accepted by the Board. All
such work shall have been completed, in accordance with Contract requirements, prior to the effective date
of termination. The Board shall have no other liability, including no liability for any costs associated with
the termination.

3.4 Confractor’s Continued Performance.

Notwithstanding any other provision of the Contract to the contrary, unless otherwise requested or approved
in writing by the Texas Board of Nursing, Contractor nust contimie performance and will not be excused
from performance during the period any breach of contract claim, dispute or mediation is pending under
either of the above processes. However, Contractor may suspend performance during the pendency of such
chim or dispute if Contractor has complied with all provisions of Section 2251.051 of the Texas
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Government Code, and such suspension of performance is expressly applicable and authorized under that
law.

4 General
4,1 Disaster Recovery Plan.
In accordance with 13 Texas Administrative Code § 6.94(2)(9), relating to third-party custodians of records,
the Contractor shall provide to the Board the descriptions of its business continuity and disaster recovery
plans in regards to the Board’s vital state records.

42 Dispute Resohition.

The dispute resolution process provided for in Chapter 2260 of the Texas Government Code nust be used
to attermpt to resolve any dispute arising under this Contract. If the Contractor’s claim for breach of contract
camnot be resolved informally with the Board, the claim shall be submited to the pegotiation process
provided in Chapter 2260. To initiate the process, the Contractor shall submit written notice to the Board,
as required by Chapter 2260. Any informal resolution efforts shall in no way modify the requirements or
toll the timing ofthe formal written notice of a claim for breach of contract required under Section 2260.051
of the Texas Government Code, Compliance by the Contractor with Chapter 2260 is a condition precedent
to the filing of a contested case proceeding under Chapter 2260.

The contested case process provided in Chapter 2260 is the Contractor’s sole and exclusive process for
seeking a remedy for an alleged breach of contract by the OAG if the parties are unable to resolve their
disputes as described above.

Notwithstanding any other provision of this Contract to the contrary, wnless otherwise requested or
approved in writing by the Board, the Contractor shall continue performance and shall not be excused from
performance during the period any breach of contract claim or while the dispute is pending. However, the
Contractor may suspend performance during the pendency of such claim or dispute if the Contractor has
complied with all provisions of Section 2251.051 of the Texas Government Code, and such suspension of
performance is expressly applicable and authorized under that law.

43 Excess Obligations Prohibited; Non-Appropriation of Funds; Legislative Action.

The Confractor acknowledges that the abilty of the Board to make payments under this Contract is
contingent upon the contimed availability of finds. The Contractor further acknowledges that funds may
not be specifically appropriated for the Contract and the Board’s contimal ability to make payments under
the Contract is contingent upon the finding levels appropriated to the Board. The Board will use all
reasonable efforts to ensure that such funds are available. The Contractor agrees that if future levels of
finding for the Board are not sufficient to continue operations without any operational reductions, the
Board, in its discretion, may terminate the Contract or a pending order under the Contract, either in whole
or in part, In the event of such termination, the Board will not be considered to be in default or breach under
the Contract, nor shall it be liable for any fixther payments ordinarily due under the Contract, nor shall it
be liable for any damages or any other amounts which are caused by or associated with such termination.
The Board shall make best efforts to provide reasonable written advance notice to the Contractor of any
such Contract or order termination. In the event of such a termination, the Contractor shall, unless otherwise
mutually agreed upon in writing, cease all work immediately upon the effective date of termination, either
on the particular order if an order is being terminated, or the Contract, if the Contract is being terminated.
The Board shall be liable for payments limited only to the portion of work the Board authorized in writing
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and which the Contractor has completed, delivered to the Board, and which has been accepted by the Board.
All such work shall have been completed, per the Contract requirements, prior to the effective date of
termmation.

44 Govemning Law and Venue.

This Contract shall be governed by and construed in accordance with the laws ofthe State of Texas, without
regard to the conflicts of law provisions, The vemue of any suit arising under this Contract is fixed in any

court of competent jurisdiction of Travis County, Texas, unless the specific venue is otherwise identified
in a statute which directly names or otherwise identifies its applicability to the Board.

4.5 Indemnification.

CONTRACTOR SHALIL DEFEND, INDEMNIFY, AND HOLD HARMLESS THE STATE OF TEXAS
AND THE BOARD, AND/OR THEIR OFFICERS, AGENTS, EMPLOYEES, REPRESENTATIVES,
CONTRACTORS, ASSIGNEES, AND/OR DESIGNEES FROM ANY AND ALL LIABILITY,
ACTIONS, CLAIMS, DEMANDS, OR SUITS, AND ALL RELATED COSTS, ATTORNEY FEES, AND
EXPENSES ARISING OUT OF, OR RESULTING FROM ANY ACTS OR OMISSIONS OF
CONTRACTOR OR ITS AGENTS, EMPLOYEES, SUBCONTRACTORS, ORDER FULFILLERS, OR
SUPPLIERS OF SUBCONTRACTORS IN THE EXECUTION OR PERFORMANCE OF THE
CONTRACT AND ANY PURCHASE ORDERS ISSUED UNDER THE CONTRACT. THE DEFENSE
SHALL BE COORDINATED BY CONTRACTOR WITH THE OFFICE OF THE TEXAS ATTORNEY
GENERAL WHEN TEXAS STATE AGENCIES ARE NAMED DEFENDANTS IN ANY LAWSUIT
AND CONTRACTOR MAY NOT AGREE TO ANY SETTLEMENT WITHOUT FIRST OBTAINING
THE CONCURRENCE FROM THE OFFICE OF THE TEXAS ATTORNEY GENERAL.
CONTRACTOR AND THE BOARD AGREE TO FURNISH TIMELY WRITTEN NOTICE TO EACH
OTHER OF ANY SUCH CLAIM.

4,6 Texas Public Information Act.

Contractor understands that the Board will comply with the Texas Public Information Act (Chapter 552 of
the Texas Government Code) as interpreted by judicial rulings and opinions of the Attorney General of the
State of Texas. Information, documentation, and other material in comnection with this Contract may be
subject to public disclosure pursuant to the Texas Public Information Act. In accordance with Section
2252.907 of the Texas Government Code, Contractor is required to make any information created or
exchanged with the State pursuant to the Contract, and not otherwise excepted from disclosure under the
Texas Public Information Act, available in a format that is accessible by the public at no additional charge
to the State.

4.7 State Auditor’s Right to Audit.

Pursuant to Section 2262.154 of the Texas Government Code, the state auditor may conduct an audit or
investigation of any entity receiving finds from the state directly under this Contract or indirectly through
a subcontract under this Contract. The acceptance of finds directly under this Contract or indirectly through
a subcontract under the Contract acts as acceptance of the authority of the state auditor, under the direction
ofthe legislative audit committee, to conduct an audit or investigation in comnection with those finds. Under
the direction of the legislative audit committee, an entity that is the subject of an audit or investigation by
the state auditor must provide the state auditor with access to any information the state auditor considers
relevant to the investigation or audit. The Contractor will ensure that this Section conceming the authority
to audit finds received indirectly by subcontractors through the Contractor and the requirement to cooperate
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is included i any subcontract it awards, should subcontracting be authorized. The Contractor further agrees
to cooperate fully with the State Auditor’s Office in the conduct of the audit or mvestigation, inchuding
providing all records requested. Additionally, the State Auditor’s Office shall at any time have access to
and the rights to examine, audit, excerpt, and transcribe any pertinent books, documents, audit
documentation, and records of the Contractor relating to this Contract.

4.8 Technology Access Clause.

Contractor expressly acknowledges that state finds may not be expended in cormection with the purchase
of an automated nformation system unless that system meets certain statutory requirements relating to
accessibility by persons with visual impairments, Accordingly, Contractor represents and warrants to the
Board that the technology provided to the Board for purchase is capable, either by virtue of features included
within the technology or because it is readily adaptable by use with other technology, of:

e providing equivalent access for effective use by both visual and non-visual means;
presenting information, including prompts used for interactive commumications, in formats
mtended for non-visual use; and

e being integrated into networks for obtaining, retrieving, and disseminating information used
by individuals who are not blind or visually impaired.

For purposes of this Section, the phrase “equivalent access” means a substantially similar ability to
communicate with or make use of the technology, either directly by features incorporated within the
technology or by other reasonable means such as assistive devices or services which would constitute
reasonable accommodations under the Americans With Disabilities Act or similar state or federal laws.
Examples of methods by which equivalent access may be provided include, but are not limited to, keyboard
alternatives to mouse commands and other means of navigating graphical displays, and customizable
display appearance.

In accordance with Section 2157.005 of the Texas Government Code, the Technology Access Clause
contract provision remains in effect for any contract entered into before September 1, 2006.

49 Terms and Conditions Attached to Response.
Any terms and conditions attached to Contractor’s Response will not be considered umless specifically

referred to in the Response.

4,10 Agency’s Right to Audit.

Contractor shall make available at reasonable times and upon reasonable notice, and for reasonable periods,
work papers, reports, books, records, and supporting documents kept current by Contractor pertaining to
the Contract for purposes of inspecting, monitoring, auditing, or evaluating by the Board and the State of
Texas.

411 Assignment.

Neither Party may assign this Contract or assign, transfer or delegate, in whole or in part, any of its inferest
in, or rights or obligations under, this Contract without the prior written consent of the other Party, and any
attempted or purported assignment, transfer or delegation thereof without such consent shall be mill and
void. Notwithstanding the foregoing, upon prior written notification to the other Party, either Party may
assign this Contract or assign, transfer or delegate, in whole or in part, any of its interest in, or rights or
obligations under, this Contract without such prior written consent to: (1) a successor in interest (for the
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Board, another state agency as designated by the Texas Legislature) or (2) a subsidiary, parent company, or
other entity in connection with a merger, acquisition, corporate reorganization, or sale of all or substantially
all ofits assets.

4.12 Binding Effect.
This Contract shall be binding upon and shall inure to the benefit of the Board and Contractor and to their

representatives, successors, and assigns.

413 Change n Law and Compliance with Laws.

Contractor shall comply with all laws, regulations, requirements and guidelines applicable to a vendor
providing services and products required by the Contract to the State of Texas, as these laws, regulations,
requirements and guidelines currently exist and as amended throughout the term of the Contract. The Board
reserves the right, in its sole discretion, to unilaterally amend the Contract prior to award and throughout
the term of the Contract to incorporate any modifications necessary for the Board’s compliance, as an
agency of the State of Texas, with all applicable state and federal laws, regulations, requirements and
guidelines,

4,14 Damage to Government Property.

In the event of loss, destruction or damage to any Board or State of Texas property by Contractor or
Contractor’s employees, agents, subcontractors, and suppliers, Contractor shall be liable to the Board and
the State of Texas the full cost of repair, reconstruction or replacement of the lost, destroyed or damaged
property. Contractor will reimburse the Board and the State of Texas for such property damage within ten
(10) calendar days after Contractor’s receipt of the Board’s notice of amount due.

4.15 Discounts.

If Contractor at any time during the term of the Contract provides a discount on the final contract costs,
Contractor will notify the Board in writing ten (10) calendar days prior to the effective date of the discount,
The Board wil generate a Purchase Order Change Notice and send a revised Purchase Order to the
Contractor.

4.16 Electrical Items.

All electrical items nmist meet all applicable OSHA standards and regulations, and bear the appropriate
listing from Underwriters Laboratory (UL), Factory Mutual Resource Corporation (FMRC), or National
Electrical Mamifacturers Association (NEMA).

4.17 Force Majeure.
Neither Contractor nor the Board shall be liable to the other for any delay in, or faitare of performance, of

any requirement inclided in the Contract caused by force majeure. The existence of such causes of delay
or failure shall extend the period of performance until after the causes of delay or failure have beenremoved,
provided the non-performing party exercises all reasonable due diligence to perform. Force majeure is
defined as acts of God, war, fires, explosions, hurricanes, floods, failure of transportation, or other causes
that are beyond the reasonable control of either party and that by exercise of due foresight such party could
not reasonably have been expected to avoid, and which, by the exercise of all reasonable due diligence,
such party is unable to overcome.
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4.18 Independent Contractor.
The Contractor is not an emplyee of the Board, and as such, is responsible for payment of any federal

taxes to be paid to the federal government attributable to the payments made under this Contract.
Furthermore, the Contractor is not eligible for any fringe benefits due to state employees. Contractor and
Contractor’s employees, representatives, agents, subcontractors, suppliers, and third-party service providers
shall serve as independent contractors in providing the services under this Contract. Neither the Board nor
Contractor is an agent of the other and nether may make any commitments on the other party’s behalf.
Should Contractor subcontract any of the services required in this Contract, Contractor expressly
understands and acknowledges that in entering into such subcontract(s), the Board is in no manner liable to
any subcontractor(s) of Contractor. In no event shall this provision relieve Contractor of the responsibility
for ensuring that the services performed under all subcontracts are rendered in compliance with this
Contract. Contractor shall have no claim against the Board for vacation pay, sick leave, retirement benefits,
social security, worker’s compensation, health or disability benefits, unemployment insurance benefits, or
employee benefits of any kind. This Contract shall not create any joint venture, partnership, agency, or
employment relationship between Contractor and the Board.

4.19 License Grant.

Contractor hereby grants to the Board a non-exclusive, perpetual, irevocable, worldwide, transferable, fully
paid, royalty-free, right and license: (a) to reproduce, modify, distribute, store, publicly perform, publicly
display, create derivative works of and otherwise exploit the deliverables, in each case without any
restrictions and without accounting to Contractor; and (b) to sublicense any or all such rights to third parties.

420 Limitation on Authority.

Contractor shall have no authority to act for or on behalf of the Board or the State of Texas except as
expressly provided for in this Contract. No other authority, power or use is granted or implied. Contractor
may not incur any debt, obligation, expenses, or liability of any kind on behalf of the Board or the State of
Texas.

4.21 No Implied Waiver.

No provision of the Contract shall constitute or be construed as a waiver of any of the privileges, rights,
defenses, remedies, or immmnities available to the Board as an agency of the State of Texas or otherwise
available to the Board. The failure to enforce or any delay in the enforcement of any privileges, rights,
defenses, remedies, or immunities detailed i the contract or otherwise available to the Board by law will
not constitute a waiver of said privileges, rights, defenses, remedies, or immunities or be considered asa
basis for estoppel

422 No Third-Party Beneficiaries.

The Contract is made solely and specifically among and for the benefit of the parties named herein and their
respective successors and assigns, and no other person shall have any right, interest, or clims hereunder or
be entitled to any benefits pursuant to or on account of the contract as a third-party beneficiary or otherwise.

4.23 Property Rights.
For purposes of the Contract, the term “Work” is defined as all work papers, work products, materials,

approaches, designs, specifications, systems, software, programs, source code, documentation
methodologies, concepts, intellectual property or other property developed, produced or generated in
connection with the services provided under the contract. The Board and the Contractor intend this
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agreement to be a Contract for services and each considers the Work and any and all documentation or other
products and results of the services to be rendered by Contractor to be a work made for hire. Contractor
and Contractor’s employees will have no rights in or ownership of the Work and any and all documentation
or other products and results of the services or any other property of the Board.

Contractor acknowledges and agrees that the Work (and all rights therein) belongs to and shall be the sole
and exclusive property of the Board, If for any reason the Work would not be considered a work-for-hire
under applicable law, Contractor does hereby sell, assign, and transfer to the Board, its successors and
assigns, the entire right, tifle and iterest in and to the copyright in the Work and any registrations and
copyright applications relating thereto and any renewals and extensions thereof, and in and to all works
based upon, derived from, or incorporating the Work, and in and to all income, royalties, damages, claims
and payments now or hereafter due or payable with respect thereto, and in and to all causes of action, either
m law or in equity for past, present, or fiture infringement based on the copyrights, and in and to all rights
corresponding to the foregoing, Contractor agrees to execute all papers and to perform such other property
rights, as the Board may deem necessary to secure for the Board or its designee the rights herein assigned.

In the event that Contractor has any rights in and to the Work that cannot be assigned to the Board,
Contractor hereby grants to the Board an exclusive, worldwide, royalty-free, irrevocable, and perpetual
license to directly and indirectly reproduce, distrbute, modify, create derivative works of, publicly perform
and publicly display, such rights to make, have made, use, sell and offer for sale any products developed
by practicing such rights, and to otherwise use such rights, with the right to sublicense such rights through
multiple levels of sublicenses. No later than the first calendar day after the termination or expiration of the
contract or upon the Board’s request, Contractor shall deliver to the Board all completed, or partially
completed, Work and any and all documentation or other products and results of the services. Failure to
timely deliver such Work or any and all documentation or other products and results of the services will be
considered a material breach of the Contract, Contractor will not make or retain any copies of the Work or
any and all documentation or other products and results of the services without the prior wriften consent of
the Board.

424 Records Retention.

Contractor shall maintain and retain all records relating to the performance of this Contract, inclhuding
supporting fiscal documents adequate to ensure that claims for Contract finds are in accordance with
applicable State of Texas requirements. These records will be maintained and retained by Contractor for a
period of seven (7) years after the Contract expiration date or until all audit, claim, and litigation matters
are resolved, whichever is later.

4.25 Secure Erasure of Hard Disk Capability.

All equipment provided to the Board by Contractor that is equipped with hard disk drives (ie., computers,
telephones, printers, fix machines, scanners, multifunction devices, etc.) shall have the capability to
securely erase data written to the hard drive prior to final disposition of such equipment, either at the end
of the equipment’s usefil life orthe end of the related services agreement for such equipment, in accordance
with 1 TAC § Chapter 202.

4.26 Severability.
If any provision of the Contract is construed to be illegal, invalid or unenforceable, such construction will

not affect the legality, validity or enforceability of any of its other provisions. Itis the intent and agreement
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of the parties to this Contract that that this Contract shall be deemed amended by modifying such provision
to the extent necessary to render it valid, legal and enforceable while preserving its intent or, if such
modification is not possible, by substituting another provision that is valid, legal and enforceable and that
achieves the same objective. All other provisions of this Contract will continue in full force and effect.

4,27 Sovereign Immumity.
The Parties expressly agree that no provision of the Contract is in any way intended to constitute a waiver

by the Board or the State of Texas of any immunities from suit or from liability that the Board or the State
of Texas may have by operation of law.

428 Subcontractors.
Contractor may not subcontract any or all of the work and/or obligations due under this Contract without

prior written approval of the Board. Subcontracts, if any, entered info by the Contractor shall be in writing
and be subject to the requirements of this Contract. Should Contractor subcontract any of the services
required in this Contract, Contactor expressly understands and acknowledges that in entering info such
subconiract(s), the Board is in no mamner liable to any subcontractor(s) of Contractor. In no event shall this
provision relieve Contractor of the responsbility for ensuring that the services performed under all
subcontracts are rendered in compliance with this Contract.

429 Survival

Expiration or termination of the Contract for any reason does not release Contractor from any liability or
obligation set forth in the Contract that is expressly stated to survive any such expiration or termination,
that by its nature would be intended to be applicable following any such expiration or termination, or that
is necessary to fulfill the essential purpose of the Contract, ncluding without limitation the provisions
regarding warranty, indemmification, confidentiality, and rights and remedies upon termination,

430 Taxes.

Purchases made for State of Texas use are exempt from the State Sales Tax and Federal Excise Tax. The
Board will furnish Tax Exemption Certificates upon request. Contractor represents and warrants that it shall
pay all taxes or similar amounts resulting from the Contract, inchiding, but not limited to, any federal, State,
or local income, sales or excise taxes of Contractor or its employees. The Board shall not be liable for any
taxes resulting from the Contract.

4.31 Use of State Property.

Contractor is prohibited from using State Property for any purpose other than performing the services
authorized under the Contract. State Property inclides, but is not limited to, the Board’s office space,
identification badges, Board information technology equipment and networks (e.g, laptops, portable
printers, cell phones, iPads, external hard drives, data storage devices, any Board-issued software, and the
Board’s Virtual Private Network (VPN client)), and any other resources of the Board. Contractor shall not
remove State Property from the continental United States. In addition, Contractor may not use any
computing device to access the Board’s network or e-mail while outside of the continental United States.
Contractor shall not perform any maintenance services on State Property unless the Contract expressly
authorizes such services. During the time that State Property is in the possession of Contractor, Contractor
shall beresponsible for (i) all repair and replacement charges incurred by the Board that are associated with
loss of State Property or damage beyond normal wear and tear and (i) all charges attrbutable to
Contractor’s use of State Property that exceeds the Contract scope. Contractor shall fully reimburse such
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