DOCKET NUMBER 507-24-05502
IN THE MATTER OF § BEFORE THE STATE OFFICE %!
PERMANENT CERTIFICATE §
NUMBER RN 1018263, § OF
ISSUED TO §
ROBERT MAKORI § ADMINISTRATIVE HEARINGS

OPINION AND ORDER OF THE BOARD

TO: MARC M MEYER
2300 WOODFOREST PKWY, SUITE 600
MONTGOMERY, TEXAS 77316

AMY DAVIS

ADMINISTRATIVE LAW JUDGE
PO BOX 13025

AUSTIN, TX 78711-3025

At the regularly scheduled public meeting on April 24, 2025, the Texas Board of
Nursing (Board) considered the following items: the Proposal for Decision (PFD)
regarding the above cited matter; Staff's recommendation to the Board regarding the PFD
and order; and Respondent’s recommendation to the Board regarding the PFD and order,

if any.

The Board finds that after proper and timely notice was given, the above styled
case was heard by an Administrative Law Judge (ALJ) who made and filed a PFD
containing the ALJ’s findings of facts and conclusions of law. The PFD was properly
served on all parties, and all parties were given an opportunity to file exceptions and
replies as part of the record herein. The ALJ issued an Exception Letter which found no

exceptions were timely filed.

The Board, after review and due consideration of the PFD; Staffs
recommendations; and the recommendations made by the Respondent, if any, adopts all
of the findings of fact and conclusions of law of the ALJ contained in the PFD. All
proposed findings of fact and conclusions of law filed by any party not specifically adopted
herein are hereby denied.

Recommendation for Sanction

Pursuant to Tex. Occ. Code. §301.459 (a-1), an Administrative Law Judge may
make a recommendation regarding an appropriate action or sanction. The Board,
however, has the sole authority and discretion to determine the appropriate action or

sanction.
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Respondent attended Siena College of Health in Florida in 2019.' His education
at Siena did not comply the program’s Florida approval to include 660 clinical hours.?
Despite this, Siena issued Respondent an associate of science degree in nursing which
was not authorized by the Florida Board of Nursing.> An RN who is not properly trained
poses a risk of harm to patients.* Additionally, the actual program Respondent completed
was not Texas approved nor was it substantially equivalent to Texas standards for RN
programs.® The Board agrees with the ALJ's that Respondent has been practicing under
an endorsement license he is not qualified to hold. Nursing practice under an unlawfully
issued diploma is prohibited by the Nursing Practice Act.® If the Respondent continues to
practice under his current credentials, he will continue to violate Tex. Occ. Code §
301.451(3)(B), and by extension, Tex. Occ. Code § 301.452(b)(1). For this reason, the
Board agrees with the ALJ's recommended sanction of revocation.

IT IS, THEREFORE, ORDERED THAT Registered Nurse License Number
1018263, previously issued to ROBERT MAKORI, to practice nursing in the State of
Texas be, and the same are hereby, REVOKED.

IT IS FURTHER ORDERED that this Order SHALL be applicable to
Respondent's multi-state privileges, if any, to practice nursing in the State of Texas.
Entered this 24th day of April, 2025.
TEXAS BOARD OF NURSING

ity K. (>, e

KRISTIN K. BENTON, DNP, RN
EXECUTIVE DIRECTOR FOR THE BOARD

Attachments: Proposal for Decision; Docket No. 507-24-05502 (December 2, 2024),
Exceptions Letter issued December 19, 2024.

! Finding of Fact 4.

2 Findings of Fact 5-8.

3 Finding of Fact 10 and 16.

* Finding of Fact 17.

5 Conclusion of Law 8.

6 Tex. Occ. Code § 301.451(3)(B).



State Office of Administrative Hearings

Kristofer S. Monson
Chief Administrative Law Judge

December 2, 2024

Austin Havens VIA EFILE TEXAS

Marc M. Meyer VIA EFILE TEXAS

RE: Docket Number 507-24-05502. TBN; Texas Board of Nursing v.
Robert Makori

Dear Parties:
Please find attached a Proposal for Decision in this case.

Exceptions and replies may be filed by any party in accordance with 1 Texas
Administrative Code section 155.507(b), a SOAH rule which may be found at

www.soah.texas.gov.

CC: Service List

P.O. Box 13025 Austin, Texas 78711-3025 | 300 W. 15th Street Austin, Texas 78701
Phone: 512-475-4993 | www.soah.texas.gov



SOAH Docket No. 507-24-05502 Suffix: TBN

BEFORE THE
STATE OFFICE OF ADMINISTRATIVE
HEARINGS

TEXAS BOARD OF NURSING,
PETITIONER
V.
ROBERT MAKORI,
RESPONDENT

T e R R Sy

PROPOSAL FOR DECISION

Robert Makori has been a licensed vocational nurse (LVN) since 2009. He
later received a degree from Siena College of Health’s (Siena) nursing program in
Florida, passed the licensing exam, and received a registered nurse (RN) license first
from Florida and then from the Texas Board of Nursing (Board) in 2020. Staff
brought this action to suspend or revoke his RN license over allegations relating to
his education from Siena. Because Siena unlawfully issued his diploma and
Mr. Makori lacks the clinical education required to be an RN in Texas, the

Administrative Law Judge (AL]J) recommends that the Board revoke his license.



I. BACKGROUND AND PROCEDURAL HISTORY

Mr. Makori attended a Texas-approved program and became an LVN in 2009;
the validity of his LVN license is not at issue. In 2020, he received an associate’s
degree in nursing from Siena Education Center, LLC /d/b/a Siena College of Health
(Siena) based in Lauderhill, Florida. After taking and passing the National Council
Licensing Examination (NCLEX-RN), he obtained an RN license in Florida and
applied for a Texas RN license by endorsement. The Board issued a Texas RN
license to Mr. Makori in October 2020.

After he received an associate’s degree in nursing from Siena and RN licenses
from Florida and Texas, the Federal Bureau of Investigation and the federal Health
and Human Services Commission—Office of the Inspector General announced
“Operation Nightingale,” a law enforcement investigation into a fraudulent nursing
diploma scheme involving several Florida-based nursing programs. Siena was
identified as one such program, and Mr. Makori was named as a potential recipient

of an illegitimate nursing diploma.

As such, Staff seeks to suspend or revoke Mr. Makori’s RN license.
Mr. Makori requested a hearing, and the matter was referred to the State Office of

Administrative Hearings.

Hearing Date: October 22,2024
For the Board: Austin Havens
For Mr. Makori: Marc Meyer
ALJ: Amy Davis
Record Close Date: October 22, 2024
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II. APPLICABLE LAW

Application. A license is required to work as a nurse in Texas.! A person’s
application for a license must show three things: (1) good professional character;
(2) successful completion of an approved nursing program; and (3) a passing score

on an approved examination.?

Approved Nursing Program. A person may not be certified as a graduate of
a school of nursing unless they have completed the school’s prescribed course of
study, including clinical practice, and the school is (1) approved by the Board,
(2) accredited by a national nursing accreditation agency with acceptable standards,
or (3) approved by the state board of nursing of another state and the Board.® The
Board may approve a school of nursing operated in another state and approved by
the regulatory body of that state.* An approved nursing program in another state
must have “substantially equivalent education standards” to a Texas-approved
nursing program, including “supervised learning experiences” in five areas—

medical-surgical, maternal/child health, pediatrics, geriatrics, and mental health.’

ITex. Occ. Code § 301.251(a).

2 Tex. Occ. Code § 301.252(a); see also Tex. Occ. Code § 301.260 (regarding licensure by endorsement following
licensure in another state).

3 Tex. Occ. Code § 301.157(d).
4 Tex. Occ. Code § 301.157(d-4).

522 Tex. Admin. Code § 217.2(a)(4)(A)iii). Citations to the licensing requirements will be to the rules in effect at the
time of Respondent’s initial RN licensing (October 2020), unless otherwise specified. See Tex. Occ. Code
§ 301.260(a)(2).
3
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Licensure by Endorsement. For a nurse to obtain licensure by endorsement,
a nurse must have graduated from an “approved nursing education program” and
“practiced nursing in another state within the four years immediately preceding”

the request for licensure.¢

Prohibited Acts. Certain acts are prohibited:

o fraudulently obtaining a diploma or license;’

e practicing nursing under a diploma or license that was issued unlawfully;®
e using a diploma or license that has been fraudulently issued;’

e conduct that may endanger a client’s life, health, or safety;*® and

e providing false, deceptive, or misleading information in connection with
the practice of nursing."!

6 Rule 217.5(a)(1) was amended in 2022 to require either “[g]raduation from an approved Texas nursing education
program or a program with substantially equivalent education standards to a Texas approved nursing program[.]” See
47 Tex. Reg. 6581 (Oct. 7, 2022) (adopting the rule as produced in 47 Tex. Reg. 4933, 4935 (Aug. 19, 2022)). In Texas
Register comments justifying the 2022 amendment, the Board stated the amendment was necessary “to clarify” that
February 2018 rule amendments regarding substantially equivalent education standards “apply not only to applicants
for initial licensure by examination, but also to applicants for initial licensure by endorsement.” Clarification was
needed, the Board explained, because substantially equivalent education standards were originally addressed only in
Rule 217.2, which contains requirements applicable to initial licensure by examination, and were not expressly included
in Rule 217.5, which contains requirements applicable to initial licensure by endorsement. The Board added, “Even
though the amendments that were adopted in February 2018 also apply to applicants for licensure by endorsement,
they were not also placed in [Rule] 217.5 when the Board originally adopted them in 2018.” 47 Tex. Reg. 6581.

7 Tex. Occ. Code § 301.451(1); see Tex. Occ. Code § 301.453(b)(1) (authorizing the Board to sanction a nurse who
violates Texas Occupations Code chapter 301, its rules, or Board order).

8 Tex. Occ. Code § 301.451(3)(A); see Tex. Occ. Code § 301.453(b)(1).
% Tex. Occ. Code § 301.452(b)(5).

10 52 Tex. Admin. Code § 217.12(4)

22 Tex. Admin. Code § 217.12(6)(H).
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Disciplinary Action. When a nurse commits a violation, the Board must
impose a disciplinary sanction, which can range from remedial education to license
revocation.”? The Board’s disciplinary matrix and aggravating and mitigating factors
must be considered when determining the proper penalty.” The Board’s disciplinary
matrix categorizes violations into tiers and sanction levels based on the seriousness

of the offense and risk of harm to patients or the public.

Process. Staff had the burden of proving its allegations, and Mr. Makori had
the burden of proving mitigating factors, if any.”s The standard of proof in this case

is a preponderance of the evidence.!

III. EVIDENCE

Staff’s five exhibits!” were admitted. In addition, five people testified:

e Jason Bowman, an analyst for the Florida Commission for Independent
Education, discussed Siena’s accreditation in Florida;

e Anthony Diggs, the Board’s director of enforcement, discussed
Mr. Makori’s education and his nursing license;

12 Tex. Occ. Code § 301.453; 22 Tex. Admin. Code § 213.33(e).

B3 Tex. Occ. Code § 301.4531; 22 Tex. Admin. Code § 213.33(a)-(c).
1422 Tex. Admin. Code § 213.33(b).

151 Tex. Admin. Code § 155.427.

16 Granek v. Tex. State Bd. of Med. Exam’rs, 172 S.W.3d 761, 777 (Tex. App.—Austin 2005, no pet.); Sw. Pub. Serv.
Co. v. Pub. Util. Comm’n of Tex., 962 S.W.2d 207, 213-14 (Tex. App.—Austin 1998, pet. denied).

17 Staff Ex. 3 (Affidavit of Anthony L. Diggs with LVN Application); Staff Ex. 6 (Affidavit of Sherri Sutton-Johnson
with Program Outline); Staff Ex. 7 (Affidavit of Mathew Coulter Lane, Affidavit of James Cleghorn, and Siena
Application); Staff Ex. 8 (Dr. Tracy Lopez curriculum vitae); Staff Ex. 9 (Learning Education Guidelines).
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e Mr. Makori discussed his education, his nursing license, and his
employment;

e Dr. Tracy Lopez, a nursing education consultant for the Board, discussed
the educational requirements to be a nurse in Texas; and

e Matthew Hearn, a licensed nurse, discussed his work as Mr. Makori’s
SUpervisor.

A. JAacoB BOWMAN’S TESTIMONY

Mr. Bowman discussed Florida’s requirements for nursing schools and
Siena’s nursing program. Nursing schools in Florida must get their education
program approved by the Florida Board of Nursing. To be approved, a school must
submit a program outline identifying its curriculum, Mr. Bowman said. Siena’s
program outline stated that education for an associate of science degree in nursing
would consist of at least 50% clinical training.”® The clinical courses would account
for 660 hours—540 in a clinical setting, 120 in a lab. Mr. Bowman said that Florida
has never approved a nursing program without clinical training; all RN programs
require a clinical component. Siena’s program was approved for in-person
instruction in a classroom in Florida. Later, Siena’s practical nursing program was
placed on probation in 2019, and the school relinquished its educational license in

2021.

B. ANTHONY DIGGS’S TESTIMONY

Mr. Diggs is the Director of Enforcement at the Board where he oversees

investigations and monitoring of licensees. Mr. Diggs testified about Mr. Makori’s

18 Staff Ex. 6.
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applications for nursing licenses in Texas and what the Board did when it learned

about the education Mr. Makori had received at Siena.

Mr. Makori applied with the Board for a license to work in Texas as an LVN
after completing a nursing program from Platt College in September 2009.1 The

Board granted his application in October 2009.

In October 2020, Mr. Makori applied with the Board for a Texas RN license.?
The application states that it is for nurses that meet certain qualifications: “You
must have graduated from an approved school ... having satisfactorily completed
curriculum components (didactic and clinical) comparable to the requirements of
the Board of Nursing, including but not limited to: Medical-Surgical Nursing,
Geriatric Nursing, Maternal/Child Nursing, Pediatric Nursing, Mental Health
Nursing.”? Mr. Makori submitted an application, listing his education for licensure

as Siena Education Center LLC and a graduation date of June 2020.2

Although Mr. Makori had an RN license from Florida, Mr. Diggs never saw
anything during his investigation that indicated Mr. Makori had ever lived there, and
Mr. Makori reported that he lived in Texas. Mr. Diggs testified that Mr. Makori’s

education at Siena in Florida was not valid and would not qualify him for an RN

19 Staff Ex. 3.
20 Staff Ex. 3.
21 Sraff Ex. 3.
22 Staff Ex. 3.
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license in Texas. According to Mr. Diggs, the Board has not received any complaints

about Mr. Makori’s practice of nursing.

C. ROBERT MAKORI’S TESTIMONY

Mr. Makori discussed his background, education, and his nursing work.

Mr. Makori grew up in Kenya. He studied hotel management and graduated
with a bachelor’s degree from a university in Kenya. In the early 2000s, Mr. Makori
moved to the United States in search of better opportunities. In 2009, he attended
Platt College but could not recall how many hours he took or whether he participated

in in-person clinical experiences.

In January 2019, Mr. Makori began taking classes at Siena, but at some point,
there was a break in his studies. He eventually resumed his studies at Siena and
attended class in-person for only three or four days each month. Mr. Makori testified
that he did not complete any clinical instruction with live patients and faculty
supervision as part of his education through Siena. In June 2020, Mr. Makori
obtained an associate of science degree in nursing from Siena’s nursing program.

Mr. Makori testified that he has never lived or worked in Florida.

Mr. Makori testified that he now works as director of nursing for a chain that
operates geriatric nursing homes in Texas. He has worked at his current location for
about one year but has been with the same company for almost 15 years. He testified
that in his practice setting LVNs and RNs have similar scopes of practice, and that it

would be rare for an LVN to be directly supervised by an RN or a physician.
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D. DR.TRACYLOPEZ’S TESTIMONY

Dr. Tracy Lopez is a nursing consultant for the Board. She works as the
Assistant Dean of Undergraduate Nursing at Texas Tech University and has been a

nurse since 2001.% Dr. Lopez was admitted as an expert during the hearing.

Dr. Lopez testified that Mr. Makori did not receive a substantially equivalent
education to a Texas nursing education while he attended Siena. In 2019, Texas-
approved associate’s degree programs included a minimum of 384 and a maximum
of 953 hours of hands-on clinical practice, with an average of 575 in-person clinical
hours. She explained that Mr. Makori’s education at Siena did not provide any
clinicals, but RNs are required to receive clinical instruction in five content areas: 1)
medical-surgical; 2) maternal/child; 3) pediatrics; 4) geriatrics; and 5) mental
health.?* Because of this deficit in Mr. Makori’s education, Dr. Lopez identified Mr.
Makori as a threat to the public health while practicing as an RN because of the

insufficient education he received from Siena.

E. MATTHEW HEARN’S TESTIMONY

Mr. Hearn is an RN and has been licensed since 1997. He testified that he has
known Mr. Makori for at least 12 years because they worked together at the same

company. He testified that he was Mr. Makori’s supervisor, and that during that

23 See Staff Ex. 8.

24 pr. Lopez referenced the Board’s rule at 22 Texas Administrative Code section 217.5; however, in October 2020,
this language was found only in 22 Texas Administrative Code section 217.2.
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time, he had no complaints or issues with Mr. Makori’s nursing practice. He believes

Mr. Makori is successful and effective in his role as a director of nursing.

IV. ANALYSIS*

Section 301.451(3)(B) of the Texas Occupations Code prohibits practicing
nursing under a diploma that was issued unlawfully or under false representation.
The evidence shows that Siena unlawfully issued a diploma to Mr. Makori. As
Mr. Bowman explained, Siena’s program was approved only for in-person
instruction in Florida with at least 50% of the education program being clinical
training. Mr. Makori never did any in-person, hands-on clinical training during
school to complete the program’s requirements. Because Mr. Makori did not
complete the program’s requirements, Siena could not lawfully issue him a degree.
The degree that Siena awarded him was issued under the false representation that

Mr. Makori had completed the required course of study when he had not.

A. MR. MAKORI’S EDUCATION WAS NOT SUBSTANTIALLY
EQUIVALENT TO A TEXAS EDUCATION

Licensure by endorsement requires that a nurse show he or she eraduated
y q g
from an approved nursing education program.?¢ Siena was not a Board-approved
PP g progr pp
program.? As an out-of-state program, Siena needed to provide Mr. Makori with an

education that is substantially equivalent to a Texas-approved program, including

%5 In its First Amended Notice of Hearing, Staff raised additional statutory grounds for disciplinary action against
Mr. Makori. However, at the hearing, Staff proceeded on only one legal ground for disciplinary action—that
Mr. Makori did not receive a lawfully issued diploma from Siena.

26 Tex. Occ. Code § 301.260; 22 Tex. Admin. Code § 217.5(a)(L).
27 Tex. Occ. Code § 301.157(d).
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clinical learning experiences.?® The evidence shows that the program Mr. Makori
actually completed was not substantially equivalent to a Texas-approved program
because it lacked in-person clinical learning experiences with live patients and faculty
supervision. Mr. Makori did not have any clinical instruction with live patients at
Siena. Therefore, Mr. Makori did not receive a substantially equivalent education to

a Texas program that would qualify him for an RN license.?

B. THE BOARD SHOULD REVOKE MR. MAKORI’S RN LICENSE

The Board can sanction under section 301.452(b)(1) of the Texas Occupations
Code because Mr. Makori has been practicing as an RN based on an unlawfully
issued diploma.®® After reviewing the Board’s penalty matrix and the relevant

penalty factors, the AL] recommends that Mr. Makori’s RN license be revoked.

The Board’s penalty matrix in Rule 213.33(b) suggests that Mr. Makori’s RN
license should be suspended or revoked.* For disciplinary conduct under section
301.452(b)(1), lacking a lawfully issued diploma is a substantive failure that falls
under the second tier; it is not a procedural or technical matter under the first tier,
nor a violation of a substantive probationary restriction in a prior Board order under
the third. Within the second tier, sanction level I applies where a nurse can be
ordered to complete the requirements of a prior Board order. Because there is no

prior board order, sanction level II is the better fit, meaning license suspension or

28 22 Tex. Admin. Code § 217.2(a)(4).
29 Tex. Oce. Code § 301.157(d).

30 See Tex. Occ. Code § 301.451(3)(B).
3122 Tex. Admin. Code § 213.33(b).
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revocation is appropriate. Several factors should be considered when deciding

whether to suspend or revoke Mr. Makori’s license.

Some factors are in Mr. Makori’s favor. He has been working a nurse since
2009 without problems and with no prior disciplinary history. He passed the
licensing examination to be an RN. He has been a successful nurse in a geriatric
nursing home, where he has led as the home’s director of nursing. Relying on his
nursing skills has not been unsafe; there have been no actual damages or harm to any

patients.

But some factors are against him. Because he did not receive clinical
instruction at Siena, his RN education was inadequate, which calls into question
whether he is safe to practice autonomously and raises the possibility of harm to

patients. The Board has a duty to ensure that safe care is provided to the public.

While there is evidence that Mr. Makori passed the licensing examination, has
been practicing nursing without issue, and that his colleagues find him to be an
exceptional nurse, Dr. Lopez testified that an improperly trained RN can harm a
patient if not properly trained. The evidence establishes that Mr. Makori was not
properly trained to receive adequate clinical or didactic education in the required
subject matter for an RN nursing practice. Accordingly, the ALJ cannot recommend

that Mr. Makori retain his license and recommends revocation.

32 22 Tex. Admin. Code § 213.33(c).
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10.

FINDINGS OF FACT

Robert Makori grew up in Kenya and obtained a bachelor’s degree in hotel
management. In the early 2000s, he moved to the United States.

In 2008, Mr. Makori enrolled in a nursing program at Platt College. He
graduated in 2009, passed a licensing examination, and received a license from
the Texas Board of Nursing (the Board) to practice as a licensed vocational
nurse (LVN). '

Mr. Makor worked as an LVN in Texas without incident.

In 2019, Mr. Makori began studying for an associate’s degree in nursing at
Siena College of Health’s (Siena) nursing program in Florida. Mr. Makori did
not reside in Florida and instead travelled to Florida for 3-4 days each month
to complete Siena’s RN program.

Siena’s nursing program was approved by the Florida Board of Nursing to
provide in-person instruction in Florida with a clinical component as part of
the required education.

According to its program outline, Siena’s nursing program would consist of at
least 50% clinical training, and the clinical courses would account for
660 clinical hours.

Mr. Makori travelled from Texas to Florida to attend classes at Siena three or
four days each month.

Mr. Makori’s education at Siena did not include appropriate clinical
instruction.

Mr. Makori did not complete the approved nursing program as required by
Siena’s program outline, the Florida Board of Nursing, and Florida
Commission on Independent Education.

In June of 2020, Siena issued Mr. Makori an associate of science degree in
nursing.

13
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11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

In October of 2020, Mr. Makori took and passed the National Council
Licensing Examination for registered nursing. He then obtained a registered
nurse (RN) license in Florida.

Applicants for a Texas RN license must apply to the Board.
Mr. Makori applied to the Board for a Texas RN license.

Texas requires RN programs to include didactic and clinical instruction in five
subject areas and some portion of clinical hours must be conducted in-person
with live patients and faculty supervision.

In 2019, Texas-approved associate’s degree programs included a minimum of
384 and a maximum of 953 hours of hands-on clinical practice, with an average
of 575 in-person clinical hours.

Siena’s issuance of an associate’s degree diploma to Mr. Makori was not
authorized by either the Florida Board of Nursing or the Board.

An RN who is not properly trained poses a risk of harm to patients.

Mr. Makori has practiced nursing in Texas full time under his LVN and RN
licenses.

Mr. Makori works as the director of nursing at a geriatric nursing home. He
has been successful in this role.

Mr. Makori has not had disciplinary action taken against him as a nurse.
There have been no actual damages from Mr. Makori’s practice as an RN.

Following an investigation, Staff for the Board brought formal charges against
Mr. Makori, seeking to suspend or revoke his RN license.

Mr. Makori timely requested a hearing. The matter was referred to the State
Office of Administrative Hearings (SOAH).

On May 3, 2024, Staff sent Mr. Makori its First Amended Notice of Charges
and Notice of Hearing. Together, these documents contained a statement of
the time, place, and nature of the hearing; a statement of the legal authority

14
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25.

and jurisdiction under which the hearing was to be held; a reference to the
particular sections of the statutes and rules involved; and either a short, plain
statement of the factual matters asserted or an attachment that incorporated
by reference the factual matters asserted in the complaint or petition filed with
the state agency.

On October 22, 2024, a hearing was held before SOAH Administrative Law
Judge Amy Davis. Assistant Attorney General Austin Havens represented
Staff. Attorney Marc Meyer represented Mr. Makori. The record closed that
day.

CONCLUSIONS OF LAW

The Board has jurisdiction over the licensing and discipline of nurses. Tex.
Occ. Code chs. 301, 304.

SOAH has jurisdiction over contested cases referred by the Board, including
the authority to issue a proposal for decision with findings of fact and
conclusions of law. Tex. Occ. Code § 301.459; Tex. Gov’t Code ch. 2003.

Staff had the burden of proving that disciplinary action against Mr. Makori’s
license was warranted, and Mr. Makori had the burden of establishing any
mitigating evidence. 1 Tex. Admin. Code § 155.427.

Mr. Makori received adequate and proper notice of the hearing on the merits.
Tex. Occ. Code § 301.454; Tex. Gov’t Code §§ 2001.051-.052.

The standard of proof in this case is a preponderance of the evidence. Granek
v. Tex. State Bd. of Med. Exam’rs, 172 S.W.3d 761, 777 (Tex. App.—Austin
2005, no pet.); Sw. Pub. Serv. Co. v. Pub. Util. Comm’n of Tex., 962 S.W.2d
207, 21314 (Tex. App.—Austin 1998, pet. denied).

Mr. Makori practiced nursing under a diploma that was unlawfully issued, in
violation of the Nursing Practice Act, and he is subject to discipline for that
conduct. Tex. Occ. Code §§ 301.451(3)(B), .452(b)(1).

Mr. Makori cannot be certified as a graduate of the approved Siena nursing
program because he did not complete the school’s prescribed course of study,

15
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including clinical practice. Tex. Occ. Code § 301.157(d); see Tex. Occ. Code
§ 301.252(2)(2).

8.  The actual program that Mr. Makori completed through Siena was not an
approved Texas program, and it was not substantially equivalent to Texas
standards for RN programs. Tex. Occ. Code §§ 301.157(d), (d-4), .260; see 22
Tex. Admin. Code § 217.2(a)(4)(A).

VII. RECOMMENDATION

The ALJ recommends the Board revoke Mr. Makori’s RN license.

(i -

AMY DAVIS
ADMINIS TVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

Signed December 2, 2024
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State Office of Administrative Hearings

Kristofer S. Monson
Chief Administrative Law Judge

December 19, 2024

Austin Havens VIA EFILE TEXAS

Marc M. Myer VIA EFILE TEXAS

RE: Docket Number 507-24-05502.TBN; Texas Board of Nursing v.
Robert N Makori

Dear Parties:

Please be advised that the time period to file exceptions to the Proposal for
Decision (PFD) issued in the above-referenced hearing has expired and neither
party filed exceptions. Therefore, the Administrative Law Judge recommends that
the PFD be adopted as written. Because SOAH has concluded its involvement in
the matter, the case is being returned to the Texas Board of Nursing.

CC: Service List

P.O. Box 13025 Austin, Texas 78711-3025 | 300 W. 15™ Street Austin, Texas 78701
Phone: 512-475-4993 | www.soah.texas.gov





