
Agenda Item:  6.6
Board Meeting on October 22-23, 2009

Prepared by:  Jena Abel

Consideration of Adoption of Proposed Amendments to 22 Tex. Admin. Code
§213.23, Related to Decision of the Board, Written Comments Received, and

Board Responses to Comments

Summary of Request:  Consider final adoption of proposed amendments to 22 Tex.
Admin. Code §213.23, related to Decision of the Board.  Proposed amendments to
§213.23 were approved by the Board at its July 23-24, 2009, meeting for submission to
the Texas Register for public comment.  The proposed amendments were published in
the Texas Register on August 28, 2009, and the comment period ended on September
28, 2009.  The Board received three written comments.  A copy of the written
comments received are attached as Attachment “A”.  The proposed amendments to
§213.23 implement the Board’s policy that a Respondent be required to submit written
exceptions and briefs to the Board before being permitted to make an oral presentation
to the Board regarding a proposal for decision. 

Comments Received:  A summary of the written comments received is attached as
Attachment “B”, along with Staff’s response to those comments. 

Staff’s Recommendation:  Move to adopt the amendments to §213.23, related to
Decision of the Board, as proposed and published in the Texas Register on August 28,
2009.  Authorize Staff to publish the summary of comments and response to comments
as attached hereto as Attachment “B”.









Attachment “B”

SUMMARY OF COMMENTS AND AGENCY RESPONSE.

§213.23(d)

Comment:  Three individual commenters expressed concern that the proposed rules do

not apply equally to all parties.  The commenters state that there is a possibility that

evidence and testimony, which was not considered by the Administrative Law Judge (ALJ)

issuing the Proposal for Decision (PFD), might be presented to the Board, not just by the

Respondent, but by Board Staff.  The commenters state that, in order to ensure a fair and

balanced process, the proposed rules should not be limited to the Respondent, but should

apply equally to all parties.  The commenters further suggest changing all references in

§213.23(d) from “Respondent” to “Party” so that the proposed requirements apply to both

the Respondent and Board Staff.

Agency Response:  The Board declines to make the suggested change.  The Board is

not required by the Government Code Chapter 2001 (Administrative Procedure Act) or the

Occupations Code Chapter 301 to provide a Respondent with an opportunity to appear

before it to make an oral presentation regarding a PFD once the individual has been

afforded a hearing at the State Office of Administrative Hearings.  Nevertheless, out of a

sense of fairness, the Board has determined that it is important to offer Respondents this

additional opportunity to be heard, provided they present written material for Board

consideration prior to the presentation.

While the Board believes that this opportunity should be preserved, the Board also

recognizes the need to adopt requirements and procedures that will help maintain the

integrity of its decisions.  The adopted requirements are intended to minimize and reduce



the risk of the introduction of new information and evidence not properly vetted during the

evidentiary hearing before the ALJ. 

The Board has determined that there is no need to impose the identical criteria of

the adopted rule towards Board Staff at this time.  The adopted amendments are intended

to address the problematic issues the Board has experienced with Respondents when the

Board has permitted an oral audience before it not otherwise permitted by the

Administrative Procedure Act.  The adopted amendments do not impose unfair,

unreasonable, or overly burdensome requirements on Respondents seeking to appear

before the Board.  Rather, the adopted amendments provide Respondents with an

additional opportunity to be heard, which is not required by law.  Further, the Government

Code Chapter 2001 currently provides adequate remedy for any error or abuse committed

by Board Staff, which can be cured on appeal. 
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